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BIRD v. THE TRUSTEES EXECUTORS & AGENCY 
COY. LTD., [1957] V.R. 619 


by 
H. H. EDNIE, B.Com., LL.B. (HoNns.), A.A.S.A. (PROV.) 
Barrister-at-Law 


Though New South Wales and South Australian 
reports afford illustrations of judicial recognition of the 
doctrine of privity of contract, our own reports, apart from 
Commercial Bank of Australia Ltd. v. Skinner,[1] where 
HOLROYD, J. made an oblique reference without discussion 
or citation of authorities, disclose little curial consideration 
of what may conveniently be called the orthodox doctrine. 


It by no means follows that in Victoria the orthodox 
doctrine has not, prior to Bird’s case, been accepted, but 
this case is of interest generally since on its face it pro- 
vides an up-to-date local authority and in particular since 
it has given our own court an opportunity to define its 
attitude to LORD DENNING’S views upon this doctrine. 


The relevant facts of Bird’s case, in digested form, 
were: C., an owner in fee simple of certain land sold 
portion thereof abutting on Cramond Avenue to E. by 
written contract, special condition 3 of which ran— 


“The vendor for herself, her heirs, executors, admini- 
strators, and assigns covenants that she will of her 
own expense construct or cause to be constructed the 
road footpath and channelling in connection with the 
making of Cramond Avenue, and hereby indemnifies 
the purchaser, his heirs, executors, administrators 
and assigns against any charges that may be made 
under the Local Government Act in respect of the 
construction of such roads footpaths and channels or 
any payment in respect thereto however arising”. 


These undertakings were not under seal. C. thereafter 
executed a transfer, which was duly registered, to E. 
Subsequently E., by contract of sale, sold this portion to 
B. and executed a transfer, which was duly registered, to 
B. B. had notice of special condition 3 before executing 
the contract with E. Between B. and C. there was neither 
privity of estate nor contract; B. was not party to the 
contract containing special condition 3, nor was B., when 
that contract was executed, identifiable so as to enjoy the 
rights of a party thereto. C. never did anything to carry 
out the undertaking to construct road, footpath or channel- 
ling in connection with the making of Cramond Avenue. 
Under a scheme, prepared by a local authority, for the 


{1] (1895), 21 V.L.R. 368 at p. 377. 
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construction aforesaid, B. became liable as a frontager 
to pay a sum of money. C. refused to indemnify B. in 
respect of such liability. In an action by B. against C., 
issue: was B. entitled to enforce the two undertakings or 
either of them in special condition 3? 


The Court, GAVAN DuFrFy, J., held: 


(i) since these undertakings were not under seal they 


could in no event run with the land for the benefit 
of B.; 


(ii) section 78, Property Law Act 1928[2] deals only 
with covenants so could not avail B., who sought 
to enforce undertakings not under seal; 


(iii) following with approval SMITH, J. in Bohn v. Miller 
Brothers Pty. Ltd.,[3] that s. 56, Property Law Act 
1928,[4] though wide in terms, lent no support to 
B., who, though in existence as an individual, was 
not identifiable when the undertakings were entered 
into; 

(iv) the undertakings should not be held to be the sub- 
ject of a trust, so that B. could not bring himself 
within this exception to the privity principle; 


(v) the principle, however attractive, laid down by 
DENNING, L.J. (as he then was), in Smith & Snipes 
Hall Farm v. River Douglas Catchment Board,[5] 
was unacceptable as supporting the proposition, 
advanced in favour of B., that 


(a) the undertakings had been given for valuable 
consideration and 


(b) were given for the benefit of a class of per- 
sons which included B., 


(c) who had a sufficient interest to entitle him to 
enforce such undertakings, 


(d) whether under seal or not. 


What has been referred to hereinbefore as the doc- 
trine’s orthodox expression is that in the speech of LORD 
HALDANE in Dunlop v. Selfridge[6]: 


“. . in the law of England certain principles are 
fundamental. One is that only a person who is a party 


[2] See N.S.W., s. 70, Conveyancing Act 1919-1954, and cf. Tas., s. 
71, Conveyancing and Law of Property Act 1884. 

[3] [1953] V.L.R. 354 at p. 358. 

[4] See N.S.W., s. 836C, Conveyancing Act 1919-1954; S.A., s. 34, Law 
of Property Act 1936-1956; W.A., s. 5, 8 & 9 Vict. c. 106 (adopted 


by 12 Vict. No. 21); Tas., s. 61, Conveyancing and Law of 
Property Act 1884. 


[5] [1949] 2 All E.R. 179. 
[6] [1915] A.C. 847 at p. 853. 
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to a contract can sue on it. Our law knows nothing of 
a jus quaesitum tertio arising by way of contract. 
Such a right may be conferred by way of property, 
as, for example, under a trust, but it cannot be con- 
ferred on a stranger to a contract as a right to enforce 
that contract in personam.” 


In addition to the right of a beneficiary to enforce, the 
right of an undisclosed principal to come in and sue on a 
contract though a stranger to it is an acknowledged 
exception but this note is concerned perhaps less with the 
exceptions than with the leading principle itself since 
that it is which DENNING, L.J., impeached in Smith’s case,[7] 
saying— 
“That argument [i.e., a stranger cannot sue on a 
contract] can be met either by admitting the prin- 
ciple and saying that it does not apply to this case, 
or by disputing the principle itself. I make so bold 
as to dispute it.” 


In Smith’s case, DENNING, L.J., expressed his view that 
“... @ man who makes a deliberate promise which is 
intended to be binding, that is to say, under seal or 
for good consideration, must keep his promise; and 
the court will hold him to it, not only at the suit of 
the party who gave the consideration, but also at the 
suit of one who was not a party to the contract, 
provided it was made for his benefit and that he has 
a sufficient interest to entitle him to enforce it, subject 
always, of course, to any defences that may be open 
on the merits” ([1949] 2 All E.R. at p. 188). 


The first part of this formulation corresponds fairly well 
with what the Law Revision Committee had recommended 
in its report in 1937, viz., that 


“... where a contract by its express terms purported 
to confer a benefit directly on a third party, it should 
be enforceable by the third party in his own name, 
subject to any defences that would have been valid 
between the contracting parties, and that, unless the 
contract otherwise provided, it might be cancelled by 
the mutual consent of the contracting parties at any 
time before the third party had adopted it either ex- 
pressly or by conduct” (see [1957] V.R. at p. 623). 


DENNING, L.J., developed this comprehensive prin- 
ciple which involves restatement, reshaping and perhaps 
the making of new law by gathering it from a number of 
diverse earlier authorities, themselves, perhaps, somewhat 
narrower. It is a process familiar enough to English 


(7] [1949] 2 All E.R. 179 at p. 188. 
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lawyers, entailing both amalgamation and distillation. It 
was, for example, successfully employed in Fletcher v. 
Rylands,[8] affirmed by the House of Lords—Rylands v. 
Fletcher,[9] to collect several cases of strict liability which 
had, as Dean Wigmore[10] said, 


“.. . wandered about, unhoused and unshepherded, 
except for a casual attention, in the pathless field of 
jurisprudence, until they were met, some thirty years 
ago, by the master mind of Mr. JUSTICE BLACKBURN 
who guided them to the safe fold where they since 
have rested. In a sentence epochal in its consequences, 
this judge co-ordinated them all in their true cate- 
tas 


It will have been noticed that DENNING, L.J., avoided 
the insurmountable obstacle of Dunlop v. Selfridge by 
formally recognizing it, as he was constrained to do, yet 
by categorizing, as he was entitled, his newly evolved 
principle as being of a different and, inferentially, higher 
order by saying, 


“The principle [i.e., of privity] is not nearly so funda- 

mental as it is sometimes supposed to be. ... It has 

never been able entirely to supplant another prin- 

ciple whose roots go much deeper” (see p. 188, [1949] 

2 All E.R.). 

Nor is this device without precedent. LORD COTTEN- 
HAM C. in Tulk v. Moxhay,[11] employed it to avoid a 
principle adopted, in Keppell v. Bailey,[12] by LorpD 
BROUGHAM C. 


The purpose of this note is not to undertake an exam- 
ination of the previous cases where the notion of privity 
fell to be considered. Most, if not all of them, are to be 
found collected in the elaborate paper on the subject by 
Stark in vols. 21 and 22 A.L.J., and it is enough to observe 
that in some of them the right of a stranger to a contract 
to sue upon it is expressly allowed. 


Since Smith’s case was decided in the Court of Appeal 
DENNING, L.J., has consistently maintained his views. In 
June 1953, by then the second member of that court to 
give judgment in White v. John Warrick & Co. Ltd.,[13] 
his Lordship said: 


“The decision [Elder Dempster & Co. Ltd. v. Paterson 
Zochonis & Co. Ltd.,[14]] as I read it, is that when 


[8] (1866), L.R. 1 Exch. 265 at p. 279. 
[9] (1868), L.R. 2 H.L. 330 at p. 339. 
[10] 7 Harv. L.R. 441 at p. 454. 

[11] (1848), 2 Phillips 774. 

[12] (1834), 2 My. & K. 517. 

[13] [1953] 2 All E.R. 1021 at p. 1026, 
{14] [1924] A.C. 522. 
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a party to a contract has deliberately in plain words 
agreed to exempt a third party from liability for 
negligence, intending that the third party should 
have the benefit of the exemption, he cannot go back 
on his plighted word and disregard the exemption. 
It is one of the cases where a third party can take 
advantage of a contract made for his benefit, of which 
I gave some illustrations in [Smith’s case].” 


In the following November Drive Yourself Hire Co. 
(London) Ltd. v. Strutt[15] came before the Court of 
Appeal from LYNSKEY, J. The digested facts were: A 
lease from P. to St. contained a covenant and power 
of re-entry for breach not to assign, under-let or part 
with possession without the consent of the landlord P. 
St. subsequently granted a sub-lease to Sy. with the 
consent of P. given in a licence which required that the 
sub-lease should contain a similar covenant to that in St.’s 
lease and that the covenant in the head lease should remain 
in full force and effect. The sub-lease duly contained such 
covenant. The superior landlord P. was not a party to the 
sub-lease and the power of re-entry appertaining thereto 
was reserved to St. only. Subsequently, Sy. assigned the 
sub-lease to W. with the consent of P. given by licence 
which specifically provided for occupation by D. St. sub- 
sequently by licence consented to the assignment by W. to 
D. of the unexpired term of the sub-lease. St. never sought 
nor obtained the consent of P. to such assignment. D. 
remained in occupation after the expiration of both the 
sub-lease and head lease. P. joined first, as defendant, St. 
alleging failure to deliver up possession on the expiration 
of the head lease; and second, D. alleging the premises 
were wrongfully occupied by him. Both defendants suc- 
ceeded before LYNSKEY, J., whom the Court of Appeal 
reversed. DENNING, L.J., at pp. 1480 et seq., held that 
it was an implied term of that contract between P. and 
St. which embodied the licence that St. should not 
‘release sub-tenants from the obligation to obtain P.’s 
‘consent. As an alternative ratio, DENNING, L.J., considered 
that, although P. could not forfeit the sub-lease, he could 
say the action of W. in assigning to D. was unlawful 
in that W. deliberately broke a covenant inserted for the 
‘benefit of the superior landlord P., even though P. was 
not a party to the instrument. His Lordship founded 
his opinion upon s. 56 of the Law of Property Act 1925, 
in terms almost identical with our own s. 56, which 
he considered, upon authority, availed P. since it was, on 
the face of it, made directly for P.’s benefit in such cir- 
cumstances that it was intended to be enforceable by him. 


[15] [1953] 2 All E.R. 1475. 
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His Lordship then observed that s. 56 has been clouded by 
difficulty arising from an inadequate knowledge of the 
history of the subject; and repeated, with elaboration, his 
criticism, initially offered in Smith’s case, of the notion of 
privity of contract, which he concluded has been greatly 
modified by s. 56. 


Then DEVLIN, J. in Pyrene Co. Ltd. v. Scindia Steam 
Navigation Co. Ltd.,[16] had to consider whether a seller 
of goods, though not expressly made a party to a contract 
of affreightment in respect thereof, might yet participate 
in such contract so far as it affected him. At [1954] 2 All 
E.R. 165 et seq., his Lordship appears to approve of the 
view which DENNING, L.J., had elsewhere expressed and 
then says (p. 168): 


“In brief, I think the inference irresistible that it was 
the intention of all three parties that the seller should 
participate in the contract of affreightment so far 
as it affected him. If it were intended that he should 
be a party to the whole of the contract his position 
would be that of an undisclosed principal and the 
ordinary law of agency would apply. But that is 
obviously not intended; he could not, for example, be 
sued for freight. This is the sort of situation that 
is covered by the wider principle—the third party takes 
those benefits of the contract which appertain to his 
interest therein, but takes them, of course, subject 
to whatever qualifications with regard to them the 
contract imposes.” 


The “wider principle” surely is DENNING, L.J.’s principle. 


In Adler v. Dickson,{17] DENNING, L.J., perhaps 
carried the new doctrine even a little further. Two 
ship’s officers had been sued by a passenger for negligence 
in the working of a ship. A preliminary question was 
whether they were entitled to the protection admittedly 
afforded their master the shipowner, by a condition in the 
plaintiff passenger’s ticket. They were strangers to the 
contract of carriage. DENNING, L.J., held they were not 
so exempted, reasoning that in a contract for the carriage 
of goods stevedores are exempt from liability and that a 
passenger’s case is governed by similar considerations. His 
Lordship said: 


“The truth is that there was only one contract, namely 
the contract evidenced by the bill of lading: and the 
reason why the stevedores and others are protected 


(16] [1954] 2 All E.R. 158. 
{17] [1954] 3 All E.R. 397 at p. 401. 
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is because, although they were not parties to the con- 
tract, nevertheless they participated in the perform- 
ance of it, and the exception clause was made for 
their benefit whilst they were so performing it. The 
clause was not made expressly for their benefit, it is 
true, but nevertheless it was by necessary implication 
which is just as good: and they have a sufficient 
interest to enable them to enforce it. Their interest 
lies in this: they participated insofar as it affected 
them and can take those benefits of it which appertain 
to their interest therein. It is one of those cases—by 
no means rare—where a third person is entitled to 
enforce a contract made for his benefit. I referred to 

some of these cases in Smith’s case and DEVLIN, J. 

has recently mentioned some more in his illuminating 

judgment in [Pyrene case].” 

Learned writers have expressed criticism of these 
views of DENNING, L.J.; see, for example, on Drive Your- 
self case, H. W. R. Wade in 1954 Cambridge Law Review 
66 and a note by E.J.P. in (1954), 70 Law Quarterly Re- 
view 467. 

The present concern, however, is to point out that 

(i) in each of these decisions to which DENNING, L.J., 
was a party he has either proposed or supported 
the order of the court; and 

(ii) save possibly the reference in White’s case, each 
of his judgments, as its ratio, has been built upon 
his view of privity. 

It follows that His Lordship’s reasons cannot be dismissed 
as being those of a minority, nor can they be relegated to 
the status of obiter dicta. They must be accepted as reasons 
in their own right. In the light of this, the language of 
GAVAN Durry, J. in Bird’s case, ante, at p. 622, might be 
noticed — 


“Tcounsel] relied, however, on the alternative argu- 
ment that this was a case where the undertakings had 
been given for valuable consideration, and were given 
for the benefit of a class which included [B.] who had 
a sufficient interest to entitle [him] to enforce the 
undertakings. In such circumstances, he contended 
[B. was] entitled to sue to enforce the undertakings 
whether they were under seal or not. For the pro- 
position that this was so, he relied on the judgment 
of DENNING, L.J., in [Smith’s case]. The decision in 
that case is of course authority for no such doctrine.” 
From the learned judge’s ensuing words, it appears that 
he either did not regard DENNING, L.J.’s reasons as having 
the standing of an independent ratio or else found them 
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disagreeable. The question that arises now is: was GAVAN 
DuFFy, J. at liberty to deny the authority of the decision 
in Smith’s case for the doctrine enunciated by DENNING, 
L.J.? The real question is, not whether Dunlop v. Selfridge 
should have been followed, but whether GAVAN DUFFY, J. 
ought to have followed DENNING, L.J., who has shown that 
the principle of privity in Dunlop v. Selfridge “has never 
peen able entirely to supplant another principle whose 
roots go much deeper”. In other words, should not the 
Supreme Court of Victoria have recognized and upheld the 
contention that the principle of privity of contract cannot 
apply so as to prevent a stranger from enforcing a binding 
contract made for his benefit and in which he has a 
sufficient interest to entitle him to enforce. That is what 
DENNING, L.J., decided. If it has the force of a decision of 
the Court of Appeal, then our Courts ought to follow it— 
see Waghorn v. Waghorn,[18] and Piro v. Foster.[19] 
That DENNING, L.J.’s decision ought to be accorded this 
weight appears, it is submitted, from the speech of LORD 
SIMONDs in Jacobs v. London County Council,[20] 


In that appeal, a strenuous effort had been made at 
the Bar to surmount an adverse decision (Fairman v. Per- 
petual Investment Building Society,[21]) by contending 
that certain relevant observations therein made by the 
House were obiter dicta and so not binding. In the course 
of an elaborate speech, with which the other members 
of the House were content to concur without publishing 
reasons, LORD SIMONDS said at p. 741: 

“|, ,. there is, in my opinion, no justification for 
regarding as obiter dictum a reason given by a judge 
for his decision, because he has given another reason 
also. If it were a proper test to ask whether the 
decision would have been the same apart from the 
proposition alleged to be obiter, then a case which ex 
facie decided two things would decide nothing.” 


‘From the authorities that His Lordship cited. in support 
and from his reference to the difficulties of applying such 
a principle to the judgments of a bench of plural member- 
ship, it must be taken that His Lordship would insist that, 
in a case such as Smith’s, the reasons of DENNING, L.J., 
ought to be appraised as a ratio decidendi and thus as an 
authoritative precedent. 


If this analysis be correct, then in Bird’s case it was, 
at the lowest, open to GAVAN DUFFY, J. to have applied 





[18] (1941), 6 
[19] (1943), 6 


5 C.L.R. 289 at pp. 292-3, per Rich, J. 
8 C.L.R. 313 at p. 325, per Rich, J. 
[20] [1950] 1 All E.R. 737. 

(21] [1923] A.C, 74. 
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DENNING, L.J.’s principle as enunciated in Smith’s case. 
Correct or not, it is tempting to speculate whether the 
orthodox doctrine of privity will be allowed to stand entire. 
In Bird’s case, at p. 628, GAVAN DuFFry, J. himself said: 


“That the strict application of these principles hardly 
helps the attainment of ideal justice has not escaped 
attention”, 


and adverted to the recommendation for modification made 
by the Law Revision Committee. DEVLIN, J. appears to 
have favoured DENNING, L.J.’s views. 


Sir George Paton, in A Text Book of Jurisprudence, 
1946, p. 165, attributes to Lord Wright these words— 


“. . . law will become more and more self-conscious 
and self-critical. It will be less insular as it looks 
outside its own limits. ... It will dwell less on dis- 
tinctions which have no realistic significance. It will 
be less concerned with the literal interpretation and 
reconciliation, in a narrow and technical spirit, of 
decided cases. The judges will think more and more 
of the spirit of the decisions and will strive to mould 
and control them so as to serve the exigencies of 
social welfare and justice.” 


If LORD DENNING’S views, which so admirably fulfil 
LORD WRIGHT’S forecast, prevail, it will not be the first 
time that some particular point of view has eventually 
commanded universal acceptance through tenacious adher- 
ence by perhaps a solitary judge. One recalls how 
LoRD LINDLEY’s consistently maintained opinion in the 
“clog on the equity of redemption” cases survived the 
opposition of, among others, LORDS MACNAGHTEN and 
DAVEY, to receive at the hands of LORD PARKER ultimate 
approval in Kreglinger’s case.[22] 


It will be interesting to see whether LORD DENNING 
will have an opportunity of advising the Sovereign in 
accordance with his views; and what attitude our own 
appellate courts, in any event, if faced with Bird’s case, 
will take. 





(22] [1914] A.C. 25. 
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“IN UNENCUMBERED FEE SIMPLE IN POSSESSION” 
CONTRIBUTED 


Though these words have appeared in recitals in 
countless deeds their meaning and the extent to which 
they operate to raise an estoppel as against the vendor 
do not appear previously to have been considered judicially. 
In District Bank Ltd. v. Webb, [1958] 1 All E.R. 126, the 
facts were as follows :— 


By a conveyance dated 22 February 1952, land, in- 
cluding a dwelling-house, was conveyed to W. and Mrs. W. 
By a lease, dated 25 March 1952, W. and Mrs. W. granted 
a lease of the land to W. and M. (who were partners) for 
a term of 21 years from that date. The partnership 
between W. and M. was later dissolved and M. claimed no 
beneficial interest in the lease. On 28 July 1954 W. and 
Mrs. W. executed a memorandum of deposit of the deeds 
relating to the land to secure Mrs. W.’s banking account 
with the District Bank Ltd., and on 14 October 1954 
G.E.W. (who was not then entitled to any interest in the 
land) executed a memorandum of deposit of the deeds 
relating to the land, also to secure Mrs. W.’s account at 
the bank. By a conveyance dated 8 November 1954, W. 
and Mrs. W. conveyed the land to G.E.W. in consideration 
of the payment of £42,000, reciting that they (the vendors) 
were seized in unencumbered fee simple in possession upon 
trust for sale. By a legal charge dated 7 July 1955, G.E.W. 
charged the fee simple in the land to the District Bank Ltd. 
to secure his account with the bank. At the date of the legal 
charge W. and Mrs. W. were (or one of them was) living 
in the dwelling-house on the land. The Bank, as mortgagee 
under the legal charge, claimed possession of the land 
against G.E.W., W. and Mrs. W. W. and Mrs. W. resisted 
the claim in reliance on the lease of 25 March 1952, and 
the Bank contended that by reason of the recital in the 
conveyance of 8 November 1954 they were estopped from 
setting up the existence of the lease. 


DANCKWERTS, J., at p. 127, said: 


“Estoppel depends on representation and the cases show that 
in order to be effective a representation relied on in conveyancing 
as creating an estoppel must be clear and unambiguous... . In 
the first place, I am not satisfied that a lease was an encumbrance 
to these parties. It is true that in certain circumstances a lease 
may be regarded as an encumbrance, but it seems to me that an 
encumbrance normally is something in the nature of a mortgage, 
and not something in the nature of a lease or tenancy. We must, 
on the authorities, find an unambiguous representation if an 
estoppel is to be created, and it seems to me that in that respect 
the recital is not sufficient for the plaintiff Bank’s purpose. 
Secondly, the words ‘in possession’ are relied on but I do not 
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think ‘in possession’ means vacant possession. The meaning is 

fee simple in possession as opposed to fee simple in reversion and 

there again it is impossible for the Bank to rely on such repre- 

sentation in the recital so as to cause the vendors to be bound 

by any estoppel.” 

The lease, therefore, having priority to the legal 
charge, it was held that the Bank was not entitled to 
possession. 





INTERDUM 
by 
SCRUTATOR 


Praying a Tales 

The necessity for a scrupulous observance of the 
procedure prescribed by law for courts administering 
criminal justice is illustrated by a recent decision of the 
English Court of Appeal (R. v. Solomon, [1957] 3 All E.R. 
497). It turned on the limitations within which it is lawful 
to pray a tales. The question arose in this way. An 
indictment for larceny was presented against Solomon at 
Brighton borough quarter sessions. It was then found that 
the panel of jurors summoned to attend the sittings had 
been released. In these circumstances the clerk of the peace 
prayed a tales de circumstantibus. He had in fact sent out 
for twelve persons who happened to be at work near the 
court; he secured their attendance for the purpose of 
forming a jury and trying the case. Before the trial 
proceeded he informed the prisoner’s counsel that the jury 
had been summoned in haste and drew his attention to the 
prisoner’s right of challenge, whereupon counsel said that 
he had no objection to the jury as a whole. The jury, 
consisting entirely of talesmen, found the prisoner guilty. 


LORD GODDARD, C.J., in the course of his judgment, 
which was that of the Court of Appeal, the other members 
being GORMAN and PEARSON, JJ., said: “The law with 
regard to talesmen is very obscure and may be said to be 
particularly obscure with regard to proceedings at quarter 
sessions, because s. 37 of the Juries Act, 1825, which deals 
with tales de circumstantibus, does not apply in terms to 
quarter sessions. . . . Therefore if tales are prayed at 
borough sessions . . . the common law must prevail and... 
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the common law seems to be somewhat obscure on the 
subject. ... One thing does emerge as certain, and this is 
that you cannot have a complete jury of talesmen: it is 
on this that we propose to base our judgment. The 
procedure for providing juries for quarter sessions is this: 
two justices of the peace at least send their precept to the 
sheriff to summon jurors ... and the sheriff acting in 
accordance with the precept must prepare panels. He 
summons jurors, and he returns the panel to the judge or 
the clerk of the peace of quarter sessions. Those are the 
jurors whom he has summoned. If there is a defect in the 
jury, that is to say if a full jury cannot be empanelled from 
the names on the panel, a tales can be prayed. Whether 
the talesmen must be actually present in the precincts of 
the court or can be brought in from the street, we need 
not enquire, because we do not want to give a decision on 
any point that is immaterial. It seems to the court, 
however, that one cannot have a jury composed entirely 
of talesmen, because the very fact that it is a tales implies 
that there must be a quales.... If this happens again and 
the trial is to proceed on the same day, it seems to us that 
the right course, instead of praying tales is to require a 
fresh panel to be empanelled instanter. ... The people who 
tried this case were unqualified. There was no qualified 
person among them. Therefore it is as if the trial had taken 
place before no jury at all.” 


The verdict and the judgment were set aside and a 
venire de novo was ordered, a warrant to be issued for the 
arrest of the appellant, who could therefore be taken 
before justices and bailed to appear again at the next 
quarter sessions. 
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CASE NOTES 


Arbitration 


Submission to two arbitrators—one refusing to act—no 
power in court to fill vacancy—Arbitration Act 1928, s. 6 
(b).—The parties entered into a building contract, and 
then later into a deed, by which the articles of agreement 
were recited, and certain questions were referred to the 
decision of two arbitrators. One of these arbitrators was 
unavailable and unwilling to act. By summons it was 
sought to have the court make an order appointing a 
person to fill the vacancy. It was held that a judge had no 
power to appoint another arbitrator in place of one of 
two arbitrators who was unwilling to act, the “appointed 
arbitrator” in s. 6 (b) of the Arbitration Act 1928* having 
reference only to a single arbitrator (Re Lewis Construc- 
tion Co. Pty. Ltd. and Federation Insurance Ltd.’s Arbi- 
tration, [1958] V.R. 162). 

*See N.S.W. Arbitration Act 1902-1957, s. 7 (b); QLD. The Inter- 


dict Act of 1867, s. 16; S.A. Arbitration Act 1891-1934, s. 4; W.A. 
Arbitration Act 1895, s. 7; TAS. Arbitration Act 1892, s. 7. 


Companies 


Winding up by the court—distribution of surplus assets— 
necessity for order of court before distribution—A com- 
pany on its own petition was ordered to be wound up by 
the court. The liquidator had sufficient surplus assets to 
make a return to the stockholders. On the application of 
the liquidator an order had been made by the court dis- 
pensing with the settlement of a list of contributories. The 
question now arose whether (contrary to the usual prac- 
tice of applying for leave to distribute among persons 
whose names appeared in a list verified by affidavit) the 
liquidator was entitled to distribute the surplus assets 
among the contributories without further order or whether 
leave would be granted for him to make the proposed 
distribution without any further order of the court. 


It was held (i) that the liquidator was not entitled to 
distribute the surplus assets among the contributories 
without an order of the court, because by s. 265 of the 
Companies Act 1948,') which was the operative enactment 
rather than s. 245 (2) (h),™ the court was to make the 
distribution; (ii) the liquidator would not be authorized 
under r. 120 of the Companies (Winding Up) Rules 
1949,] in advance of an inquiry who were the persons 
entitled to share in the distribution, to make a distribution 
to those who should be found to be entitled, but the 
liquidator should, following the normal practice, apply 
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for leave to distribute to persons found to be entitled (Re 

Phoenix Oil and Transport Co. Ltd. (No. 2), [1958] 1 All 

E.R. 158). 

[a] N.S.W. Companies Act 1936-1957, s. 250; VIC. Companies Acts, 
s. 211; QLD. The Companies Acts 1931 to 1955, s. 219; S.A. 


Companies Act 1934-1956, s. 2832; W.A. Companies Act 1943-1954, 
s. 222; TAS. Companies Act 1920, s, 173. 


[b] Ibid. N.S.W. s. 28 (2) (j); VIC. s. 191 (2) (1); QLD. s. 201 (2) 
te S.A. s. 218 (2) (k); W.A. s. 203 (2) (k); TAS. s. 156 

) vii. 
{c] N.S.W. Companies Rules 1945, r. 119; VIC. Companies Rules 
1944, r. 189; QLD. Companies (Winding Up) Rules of 1934, 
r. 100; S.A. Companies Rules 1940, r. 109; TAS. Rules in Com- 
panies Act Jurisdiction, r. 134. 


Landlord and Tenant 


Show cases attached to the wall of premises—whether show 
cases part of prescribed premises—definition of prescribed 
premises in s. 2 of the Landlord and Tenant Act 1948.—A 
summons was taken out by the defendant company to 
determine whether show cases attached to the wall of 
premises, not resting on the ground, which were fixtures, 
were “part of any premises” within the definition of 
“prescribed premises” in s. 2 of the Landlord and Tenant 
Act 1948.* It was held that such show cases fell within 
the definition of “prescribed premises” in the provision 
referred to and were capable of being the subject of a 
lease (Coates v. Clyde House Pty. Ltd., [1958] V.R. 115). 
* See definition of prescribed premises in N.S.W. s. 8 of the Landlord 
and Tenant (Amendment) Act 1948-1957; QLD. s. 7 of The Landlord 
and Tenant Acts, 1948 to 1954; S.A. s. 5 of the Landlord and Tenant 


(Control of Rent) Act 1942-1957; W.A. s. 5 of the Rents and 
Tenancies (Emergency Provisions) Act 1951-1957. 








Abandonment of possession by tenant—acceptance of pos- 
session by landlord—issue of writ of ejectment against 
intruder—surrender by operation of law.—The abandon- 
ment of possession of premises by a tenant coupled with 
acceptance of possession by the landlord operates in law 
as a surrender of the tenancy. Where an intruder is in 
possession so as to prevent re-entry by the landlord, the 
issue of a writ of ejectment to obtain physical possession 
is equivalent to a re-entry to bring the surrender into 
operation (McVicar v. Jackson (1958), 75 W.N. (N.S.W.) 
46). 





Lease—denial of landlord’s title—forfeiture—relief against 
forfeiture under s. 146 (2), Law of Property Act 1925.— 
In an earlier case, reported at [1958] 1 All E.R. 44, under 
the same title, a landlord sought to obtain possession of 
property on the ground of breaches of covenant, and a 
defence was delivered containing a plea that amounted to 
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Landlord and Tenant (continued) 


a denial of the landlord’s title, and it was held that for 
this reason the landlord was entitled to forfeit the lease. 
The defendants now applied for relief against forfeiture 
under s. 146 (2) of the Law of Property Act 1925.* It 
was held that the defendants were not entitled to relief 
under the section referred to because the forfeiture arose 
by operation of law and not under a proviso or stipulation 
in the lease (Warner v. Sampson, [1958] 1 All E.R. 314). 


*N.S.W. Conveyancing Act 1919-1954, s. 129 (2); VIC. Property 
Law Acts, s. 146 (2); S.A. Landlord and Tenant Act 1936, s. 11; 
W.A. Landlord and Tenant Act 1912, s. 3 (2); TAS. Conveyancing 
and Law of Property Act 1884, s. 15 (2). Cf. QLD. Distress and 
Replevin Act of 1867, s. 119, and Equity Act of 1867, s. 63. 


Shipping 

Salvage—award for services—whether taxation to be taken 
into account.—The decision in The Telemachus, Tantalus 
(Owners, Master and Crew) v. Telemachus (Owners), 
[1957] 1 All E.R. 72 (reported at p. 31 of Vol. 10 of this 
Journal) was considered, but not followed, in Jsland Tug 
& Barge Ltd. v. Owners of s.s. Makedonia, [1958] 1 All 
E.R. 236. British Transport Commissioner v. Gourley, 
[1955] 3 All E.R. 796 (reported at p. 39, Vol. 9 of this 
Journal) was distinguished. 


Trusts 


Trustee—statutory power of advancement—payment of 
capital to beneficiary—money not required for specific 
purpose.—By his will a testator, A.E.M., devised his 
residuary estate on trust for conversion and directed the 
fund to be held on trust to pay the income to his wife, 
M.M., for her life and subject thereto on protective trusts 
for his son, C.S.M., for his life and after for all or any 
of the child or children of C.S.M. living at the date of the 
survivor of the testator, his wife M.M., and C.S.M., who 
should attain the age of 21 years, in equal shares if more 
than one, with a substitutional trust in favour of the issue 
of any child of C.S.M. who died before the said date. The 
wife had died and C.S.M. was over 60 years of age. C.S.M. 
had one child only, B.M., who was aged 33 years, was 
married and had two infant children. The trust fund 
comprised investments worth approximately £55,000. The 
trustees proposed with the consent of the life tenant to 
exercise their power under s. 32 (1) of the Trustee Act 
1925* by paying the sum of £20,000 to B.M. The summons 
accordingly raised the question whether the trustees had 
power to make the proposed payment. It was agreed that 
the life tenant would not cause a forfeiture of his interest, 
having regard to Re Rees’ Will Trusts, [1954] 1 All E.R. 7. 
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It was stated by the trustees that B.M. did not at present 
require the sum for the purpose of any specific purchase 
or expenditure, but that he was a responsible and trust- 
worthy person, who could be relied upon to deal with the 
money in the best interests of himself and his family. The 
fact that if C.S.M. lived for five years after the proposed 
payment a substantial saving of estate duty on his death 
would be made had been taken into account. It was held 
that the statutory provision referred to enabled a payment 
of capital moneys to be made directly to the beneficiary, 
but that the trustees must satisfy themselves that it was 
a proper case for a payment to be made in that manner 
(Re Moxon’s Will Trusts; Downey v. Moxon, [1958] 1 All 
E.R. 386). 


*Cf. N.S.W. Trustee Act 1925-1942, s. 44; VIC. Trustee Act 1953, 
s. 38; S.A. Trustee Act 1936-1953, s. 38a; TAS. Trustee Act 1898, s. 29. 


Will 
Absolute gift—“at his death anything that is left”— 
ambiguity—whether absolute gift cut down to life estate.— 
A testatrix by her will gave and bequeathed all her estate 
to her brother, with a gift over at his death of anything 
that was left to the applicants. Probate was granted to 


the brother, who had since died intestate without issue or 
relatives. The applicants sought letters of administration 
C.T.A, d.b.n. claiming that the brother took a life interest 
only, and that on his death they were entitled to what 
remained of the testatrix’s estate. The Crown opposed the 
claim on the ground that there had been an absolute gift 
to the brother and that on his death without issue or 
relatives the Crown was entitled to the property as bona 
vacantia. It was held that the applicants were entitled to 
the estate and that accordingly letters of administration 
would be granted to them, since on the true construction 
of the will the brother’s interest was cut down from an 
absolute interest to a life interest (Re Last (deceased), 
[1958] 1 All E.R. 316). 





DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


BANKSTOWN 
E. F. FRIPP & CO. 
(N. E. J. Fripp, F.R.E.L, 
Q.R.V.). 
119 North Terrace. 
UY1189. 


BURWOOD 
G. H,. PARKER & CO. 
Post Office Chambers, 
170 Burwood Road. 
UJ2112, 


CANTERBURY 
Cc. 8. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 
Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 
LF3481-2. 


CRONULLA 
Cc. J. MONRO PTY. LTD. 
Curranulla St. (opp. station) 
LB5824-5. 
Also Sutherland. 
KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD., 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021. 


LANE COVE 
N. A. C. BLUNT PTY. LTD. 
(Incorp. Laverty & Ford) 
139 Longueville Road. 
JB2357, JB1417. 


MARRICKVILLE 
Cc. H. C. SETON & CAMERON. 
Established 40 years. 
357 Illawarra Road. 
Values made for Probate. 
LL3241-2. 





MOSMAN 
CHAMBERS, K. B., L.R.E.A. 
523 Military Road. 
Estate Agents. 
XM7485. 


NEUTRAL BAY 
CROLL & CO. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1812, 


PETERSHAM 
A. H. TAYLOR. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HiBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 
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